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PUBLIC REPRESENTATIVE'S REPLY COMMENTS

l. INTRODUCTION AND SUMMARY

These Reply Comments are submitted pursuant to Commission Order No. 1738
in the undersigned’s capacity as the designated Public Representative. They address
several issues in the initial round of comments that have special significance to the
interests of the general public in N-Cases. They do not, for the most part, reiterate
positions or suggestions expressed in the initial set of Public Representative's
Comments filed July 29, 2013, such as support for continuation of limited participant

status or an equivalent.

A fundamental issue at this stage of the rulemaking is the emergence of a
difference of opinion over the permissible scope of N-Cases. The Public
Representative’s position is that nothing in the legislative history of the Postal
Reorganization Act of 1970 (PRA) or the Administrative Procedure Act (APA) precludes
the Commission from limiting the scope of consideration of a section 3661 request
primarily to “the four corners” of a Postal Service proposal. This is especially the case
where, as in the proposed rule, issuance of a responsive order (in the form of an
advisory opinion) contemplates completion of proceedings within a relatively short time

frame.

At the same time, the Commission has leeway to entertain reasonable
modifications to the Postal Service’s proposal; it is major departures and wholesale
alternatives that are beyond the legitimate scope of section 3661. The latter cannot be
“bootstrapped” into the ambit of section 3661 merely because this provision
incorporates by reference two key due process provisions of the Administrative
Procedure Act (APA). Instead, sections 556 and 557 of the APA can be seen, in large

part, both as a means of testing the strength of the Postal Service's support fora
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proposed service change and as an opportunity for interested persons to address the

adequacy of that support.

The initial round of comments also reveals the need for clarification of the
Commission’s expectations about the pre-filing stage, without regard to whether the
Commission accepts the Public Representative’s suggestion that the prefiling stage be
conducted under the formal umbrella of a docketed proceeding. This is because the
Postal Service's comments indicate that it views the proposed prefiling stage as “merely
formalizing” existing practice.1 Postal Service Comments at 8. The Public
Representative’s understanding is that the Commission intends the prefiling stage to

take on a more significant role in the future.

Two additional issues pertain to the overall approach the proposed rulemaking
takes to discovery (Commission-led versus party-led) and the impact of several specific
discovery proposals on participants’ rights and responsibilities. The Public
Representative's position is that there are several approaches to discovery that would
be consistent with the interests of the general public in N-Case proceedings, including
Commission-led discovery at all or some stages. Similarly, specific tools — limits on
interrogatories and the length of briefs — can be consistent with the interests of the
general public if they preserve participants’ legitimate rights. The objective should be
balancing competing interests in ways that support a meaningful opportunity for a
hearing on the Postal Service’s proposal and issuance of a timely, well-informed

advisory opinion.

" For readability, the Reply Comments place short form citations in the text and, upon initial
citation, place a full citation in a related footnote. The full citation in this instance is to United States
Postal Service Initial Comments, July 29, 2013, at 8.
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Il. LEGISLATIVE HISTORY SHEDS SOME LIGHT ON THE SCOPE OF N-CASES
AND THE COMMISSION'S ROLE

A. Scope of N-Case Proceedings

The fact that the initial round of comments in this rulemaking reveals that
questions still arise about the scope of section 3661, more than 40 years after the

enactment of the PRA, is surprising in some respects, yet understandable in others.

One reason continuing “scope” questions are surprising is that section 3661 has
been a standard component of the postal regulatory framework since enactment of the
Postal Reorganization Act of 1970 (PRA). In fact, as Valpak — a longtime participant in
Commission proceedings correctly observes — the Postal Accountability and
Enhancement Act (PAEA) of 2006 made nothing more than a conforming nomenclature
change to the text of this provision to reflect a change in the Commission’s name.
Valpak Comments at 5.2 |n short, in all material respects, section 3661 still reads the
way it did when the PRA was enacted, and still consists of three logically-related

paragraphs.

The Commission and others involved in this proceeding know are aware that the
first paragraph of section 3661 imposes a fundamental, ongoing, obligation: “The
Postal Service shall develop and promote adequate and efficient postal services.” 39
U.S.C. 3661(a). They also know that the second paragraph addresses the possibility
that notions of “adequate and efficient postal services” may evolve over time, and that
section 3661 ensures that the Postal Service need not to be held captive to a status quo
that is no longer allows it to provide services consistent with the policies of title 39.
Instead, section 3669(b) acknowledges the inevitability of changed circumstances and

addresses the mechanics and timing of ensuing proposals by providing:

2 Valpak Direct Marketing Systems, Inc. and Valpak Dealers’ Association, Inc. Initial Comments
on Notice of Proposed Rulemaking, July 29, 2013, at 5.
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When the Postal Service determines that there should be a
change in the nature of postal services which will generally
affect service on a nationwide or substantially nationwide
basis, it shall submit a proposal, within a reasonable time
prior to the effective date of such proposal, to the Postal
Regulatory Commission requesting an advisory opinion on
the change.

39 U.S.C. 3661(b). (Emphasis supplied.)

In short, the operator seeks from the regulator an advisory opinion finding that
the operator’s proposal for change is consistent with applicable policies.

The third paragraph addresses what is, to a large extent, of immediate interest
here: the Commission's responsibilities upon receipt of a request for an advisory

opinion and the rights of all interested parties, including the Postal Service. It provides:

The Commission shall not issue its opinion on any proposal
until an opportunity for a hearing on the record under sections
556 and 557 of title 5 has been accorded to the Postal Service,
users of the mail, and an officer of the Commission who shall
be required to represent the interests of the general public.

The opinion shall be in writing and shall include a certification
by each Commissioner agreeing with the opinion that in his
judgment the opinion conforms to the policies established under
this title.

39 U.S.C. 3661(c).

Debate over the scope of section 3661 is also surprising because section 3661,
on its face, repeatedly refers to the Postal Service's proposal and the change the Postal
Service's proposal encompasses. Section 3661 does not expressly refer to
consideration of a Commission proposal, nor does it refer to another participant's
proposal. This stands in sharp contrast to PRA-era rate cases, which referred to
Commission rate recommendations, and included mail classification changes, which the
Commission could initiate on its own or in response to a participant's proposal. In short,
PRA-era rate and classification cases can be seen, by statutory design, as an

opportunity for a broad forum on Postal Service proposals. A reading of section 3661
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shows that nationwide service changes, on the other hand, were intended to be defined

largely by the Postal Service.

Moreover, the adjective “any” before the word “proposal” in section 3661 can be
viewed as limited to “any Postal Service proposal,” not to “any proposal” that might arise
in the postal community as a way to spend (or save) money. This means the possibility
that the Commission would or must entertain service change proposals that are major
departures from the Postal Service's proposal can only arise if section 3661's
incorporation of the APA’s sections 556 and 557 procedures so requires. The following

discussion demonstrates that this is not the case.

First, a review of postal legislative history leads to the conclusion that there is
not as much discussion of N-Case proceedings as those searching for a definitive
answer might like. Nor does it appear that there is much discussion in the APA’s
legislative history of what a “direct case” encompasses.3 One conclusion is that a
participant’s direct case, in the context of a section 3661 proceeding, is mainly to
address “the result’ the Postal Service seeks, which is a favorable advisory opinion, not
to present an independent proposal.

In addition, postal legislative history reveals that one of the service change
provisions considered during the debate over postal reform (set out in Attachment 1)
affirmatively provided an opening for at least limited modification of proposed service
change (in section 1255(c) of H.R. 17070). Section 1255 also provided a detailed list of
the rights and responsibilities of the Postal Service, the “Rate Board,” and interested
parties. However, the context was a rulemaking, as section 1255 (b) provided that
service change proposals were to be considered as proposed rules and the Rate Board

was to be considered an “agency” for purposes of referenced APA provisions.

A fair reading of this provision, had it been adopted, is that revisions qualifying as
“modifications” could have been proposed, mid-stream, by the Postal Service, by the

Commission, or participants in a formal proceeding. However, as eventually enacted,

% See Attachment 2 for a page with citations to the U.S. Department of Justice's compilation of an
APA legislative history. The page on the Justice Department’s website includes active links to reference
materials.
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the PRA provision on nationwide service changes (embodied in section 3661)
eliminated any reference to modifications of a Postal Service and made a number of
other significant changes, including substituting the “trial-type” provisions of 5 U.S.C.
556 and 557 for the notice-and- comment rulemaking approach in superseded section

1255 and other service change provisions that were precursors to section 3661.

B. Commission’'s Role in N-Cases

A plausible conclusion is that Congress attached the APA’s “556-557"
procedures to ensure that the Postal Service's support would be consequential, not
pretextual or flimsy, and that a participant would have an opportunity to present what
the APA refers to as a “direct case” on the crux of the matter: the consistency of the
proposed service change with the policies of title 39. Not the right to present a “direct
case” on an independent proposal that differs in major ways from the Postal Service's

proposal or is a wholesale alternative.

In short, the APA is a broad statute that largely applies government wide, and its
due process guarantees provisions are to be applied in the context of the specific
agency business at hand. The APA is to facilitate the conduct of agency business, not
unduly hamstring it. As can be seen by a reading of the organic postal statute, the
“business at hand” in a section 3661 proceeding is the Commission’s relatively prompt
issuance of an advisory opinion on the Postal Service's proposed change, following an

APA-compliant opportunity for a hearing.

To fulfill this obligation, the APA gives the Commission considerable leeway to
formulate rules to ensure issuance of an opinion that will be both timely and useful to
the Postal Service; its provisions do not independently “reach in” and wrest control of
the statutorily-defined scope of a proceeding. Thus, neither section 3661 nor the APA
mandates that the Commission turn every N-Case into an industry-wide forum (or
omnibus proceeding) on other ways the Postal Service should manage its service

obligations.
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At the same time, it is understandable that some may consider PRA-era rate and
classification cases as a “model” or template for N-Cases or point to the Commission’s
longstanding reliance on a broad set of rules of general applicability for various
proceedings as support for a “kitchen sink” approach to N-Cases. However, as shown
above, the service change approach that was embodied in section 3661 and the APA
provisions incorporated by reference allow the Commission to limit the scope of a
N-Case to the Postal Service's proposal and, in its discretion, to consider modifications

that do not amount to major departures or wholesale alternatives.

1. EXPECTATIONS FOR THE PRE-FILING STAGE NEED CLARIFICATION

The Commission’s proposed rule establishes a pre-filing stage. The Public
Representative’s impression is that the Commission expects this stage to provide an
opportunity for preliminary discovery and negotiation before an N-Case is filed beyond
that which apparently has occurred in the past via informal discussions and press
releases.® The National Newspaper Association (NNA), moreover, suggests that the
Commission require the Postal Service to provide a policy or road map witness, as it did
in some major pre-PAEA cases.” NNA Comments at 7.

In contrast,the Postal Service’s Comments indicates that it does not share these
views about the prefiling stage, as it states it “is not necessary for the proposed stage to
require disclosure of information or procedures different from current Postal Service

practice.” United States Postal Service Initial Comments at 8.

The Commission’s expectations of the scope and consequences of a pre-filing
stage warrant clarification. In particular, the final rule should provide the Postal Service
and participants with a clear understanding of their rights and responsibilities during this

stage and the substantive relationship of this stage of the proceeding to other stages.

* Because the pre-filing stage as proposed seemed to have due process implications with respect
to the rights of participants in the formal stage of an N-Case proceeding, the Public Representative
suggested establishing the pre-filing stage under the umbrella of a formal docket. The Public
Representative continues to support that approach.

5 Comments of National Newspaper Association, Inc., July 29, 2013, at 7.
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IV. OVERALL APPROACHES TO DISCOVERY CAN DIFFER, YET STILL BE
CONSISTENT WITH THE INTERESTS OF THE GENERAL PUBLIC

Some commenters address, in different contexts, the proposed rule’'s expressed
preference for party-led discovery over Commission-led discovery in all instances. The
Postal Service, for example, reiterates that it considers Commission-led discovery — at
all applicable stages of an N-Case — preferable to party-led discovery for several
reasons, including its belief that the former approach is more consistent with the
Commission's stated goal of completing consideration of an N-Case within 90 days.
Postal Service Comments at 12-18. The Greeting Card Association suggests, in
connection with its observations about numerical limits on interrogatories, that a
participant file a motion to file follow-up interrogatories, with the Presiding Officer
making a decision on whether the interrogatories will be allowed.® GCA Comments at
2.

Given the comments filed by the Postal Service and the GCA addressing the
merits of a Commission (or Presiding Officer’s) role in all or some aspects of discovery,
the Public Representative considers it appropriate to clarify that it believes Commission-
led discovery can be fully consistent with the interests of the general public in N-Cases.
The key issue with respect to any discovery approach is whether participants have a
realistic opportunity to pursue legitimate avenues of inquiry. Party-led discovery, as the
Postal Service observes, contributes to the length of time needed to complete an N-
Case, and thereby facially conflicts with expressed interest in expedition. On the other
hand, Commission-led discovery burdens the agency with mixed legal and
administrative tasks and may leave participants feeling less than satisfied with their

options.

The GCA proposal to require followup interrogatories to be filed by motion is a
suggestion well worth considering, especially if the final rule retains the proposed

numerical limit of 25 interrogatories per case (addressed separately below).

V. COMMENTS SUPPORT REVIEW OF OTHER CASE MANAGEMENT TOOLS

® Initial Comments of the Greeting Card Association, July 29, 2013, at 2.
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A Numerical Limits on Interrogatories

The initial round of comments indicates that many see the proposed limit of 25
interrogatories as problematic and, to some extent, susceptible to evasion. See, for
example, GCA Comments at 2. And Valpak opposes any limit on interrogatories unless
limits on scope of the Postal Service’s proposal and length of its filing are also imposed.

Valpak Comments at 8.

The National Newspaper Association (NNA), like the GCA, opposes numerical
limits on followup questions. NNA Comments at 6. NNA supports at least one set of
followup questions without imposition of a numerical cap. Id. GCA, as noted above,
suggests a permissive approach over a by-right approach, with a participant filing a
motion with the Presiding Officer. GCA Comments at 2.

Consideration of points raised in the initial comments leads the Public
Representative to urge the Commission to revisit its proposed across-the-board
numerical limit on interrogatories, especially as this limit affects followup interrogatories
and applies case wide, rather than by witness. Numerical limits can play a role in
expediting N-Cases, but a more realistic approach seems to be warranted in light of the

concerns commenters identify.
B. Deadlines

The proposed rules, in the interest of expedition, include some extremely short
deadlines. NNA, for example, notes that tightened deadlines, particularly when
shortened to only two days as in the case of motions to strike, could toll over the
weekend. NNA Comments at 6. The Public Representative agrees that meeting some
deadlines are likely to pose considerable difficulty, and encourages the Commission to
consider whether adding a day or two might foreclose the need for motion practice.
Consideration might also be given to sanctioning a “grace period” of a day or two,
during which a late-filed response to an interrogatory would be accepted without the
need for an accompanying, on the condition that the covering page certifies that the

participant filing the interrogatory does not object.



Page 10 of 11

C. Clarifications or Other Changes

In connection with interrogatories, GCA also suggests that the Commission
reconsider the proposed “logically and factually” related premise for subparts to primary
interrogatories. GCA Comments at 2-5. Given the significance of subparts under the
proposed numerical limit (they do not count toward it), the Public Representative
encourages the Commission to consider GCA’s suggested alternative.

NNA, as noted above, suggests that the Commission might consider requiring
the Postal Service to provide a policy or “road map” witness during the prefiling stage.
NNA Comments at 7. The Public Representative sees how road map testimony could
be helpful at the stage NNA identifies. In addition, the Public Representative suggests
that road map testimony, either at the prefiling stage or later, need not be a separate
piece of testimony, but could be incorporated into a discrete section of a witness’s

testimony.
VI. CONCLUSION

The initial round of comments highlights certain aspects of the proposed N-Case
rulemaking that warrant the Commission’s renewed attention for the purpose of
clarification, in some instances, and for potential revision in other instances. In
particular, legitimate concerns have been raised about the numerical limit on
interrogatories, including a perhaps unintended impact on followup interrogatories and a
potential for abuse. It is consistent with the public interest for the Commission to
address these concerns and to consider whether its objectives can be achieved via
alternatives.

The Public Representative also encourages the Commission to consider whether
its proposed schedule can accommodate at least limited relief for participants and
minimize resort to rote, time-consuming motion practice related to requests for
extensions or late responses.

The initial round of comments indicates that certain other clarifications of the

rules might be useful. To the extent the Commission concludes that resolving these
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matters would foreclose timely issuance of a final rule, it might consider the approach
used in the recent “Price Cap” rulemaking, where decisions on some rules were
postponed. See Docket No. RM2013-2. In addition, for unresolved or controversial
matters, consideration could be given to issuing a set of special rules in any N-Case

filed prior to adoption of a comprehensive set of final rules.
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Public Representative’s Reply Comments — Attachment 1

CONGRESSIONAL RECORD — HOUSE

POSTAL, REORGANIZATION AND
SALARY ADJUSTMENT ACT OF
1970

Mr. DULSKI. Mr. Speaker, I move that
the House resolve itself into the Com-
mittee of the Whole House on the State
of the Union for the further considera-
tion of the bill (H.R. 17070) to improve
and modernize the postal service, fo re-
organize the Post Office Department,
and for other purposes.

The SPEAKER. The question is on the
motion offered by the genfleman from
New York.

The motion was agreed to.

IN THE COMMITIEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the fur-
ther consideration of the bill H.R. 17070,
with Mr. Prick of Illinois in the chair.

e Clerk read the title of the bill.

The CHATRMAN. When the Commit-
tee roke on yesterday, the Clerk had read
the first section ending on page
156, link 14, of the committee substitute
amendment.

ENT OFFERED BY MR. WRIGHT

Mr, WRIGHT. Mr. Chairman, I offer
an amendmegnt.

The Clerk kgad as follows:

Amendment affered by Mr. WRIGHT: Strike
out all after thé enacting clause and insert
In lieu thereof the following:

“8ec. 1. The colppensation for each per-
son employed by thi¢ Post Office Department
1s hereby lncreased\by 8 per centum per
annum.

“Sec, 2. Any person 0, being an employee
of the Post Office Defjartment, shall par-
ticlpate In any illegal \strike agalnst the
Post Office Deparlment llowing the date
of enactment of thls Act) shall forfelt his
employment by such act an¥ shall thereafter
be ineliglble for employmeni or reemploy-
ment by the Post Office Department,

The CHAIRMAN. The genbleman from
Texas (Mr. WnraIit) is recoknized.

Mr. KAZEN. Mr, Chalrman, I make
the point of order that a quor 1s not
present,

The CHAIRMAN. The Chal
count,

will

June 17, 1970

Seventy-two Members are present, not
quorum. The Clerk will call the roll,
The Clerk called the roll, and the
lHowing Members failed to answer to
their names:

[Roll No. 177}

Fulton, Ténn. Ottinger
Astiley Gaydos Patman
Barlng Gllbert Pelly
Bellj Callf. Hall Pepper
Bray Hanna Pollock
Bro Hébert Powell
Busl Holifleld Reid, N.Y,
Carey Hosmer Rlvers
Cedetberg Klng Rooney, N.Y,
Celle: Kirwan Rooney, Pa.
Chamberlain  Leggett Roudebush
Clark Long, Md. Schwengel
Clay McCarthy Smith, Calif.
Ccheldp McCulloch Springer
Cowge McEwen Staggers
Crame McMillan Talcott
Culver | Meskill Uliman
Daddarlo Mikva Welcker
Daniels,N.J.  Miller, Calif.  Wilson,
Dawson Murphy, N.Y, Charles H,
Dent ] Myers Zion
Erlenborn Nedzi
Evins, Tenn.  O'Neal, Ga.

Acco:amgly the Committee rose; and
the Speaker having resumed the Chair,
Mr, Price of Illinois, Chairman of the
Committee of the Whole House on the
State of the Union, reported that that
Committee, having had under considera-
tion the bill, H.R. 17070, and finding itself
without a Guorum, he had directed the
roll to be called, when 363 Members re-
sponded to their names, a quorum, and
he submitted herewith the names of the
absentees to pe spread upon the Journal.

The Committee resumed its sitting.

The CHAIRMAN., The gentleman from
Texas (Mr. WricaT) is recognized for
5 minutes. i

Mr. WRIGHT. Mr. Chairman, this
amendment is the essence of simplicity.
It may be the best and mqgst direct way
for the House to resolve the principal
problem that it ganl& to resolve, without
having to accept a lot of unacceptable
provisions that appear in both the com-
mittee bill and e Udall administration
substitute.

This amendment would strike every-
thing after the enacting clause and in-
sert in lieu thereof two very simple and
straightforward proyvisions.

First of all, it wopld increase the pay
of everyone employéed by the Post Office
Department by 8 pericent.

Second, it would provide that follow-
ing the enactment ofi this act, any per-
son who participates in an illegal strike
against the Post Offige Department of
the United States shall thereby forfelt
his position of Federal{employment and
shall thereafter be ineligible for employ-
ment or reemployment lp,' the Posft Office.

Let us just face the f'mlts

Mr. HALEY. Mr, Ch'urman will the

gentleman yield?

Mr. WRIGHT. I yleld to my friend,
the gentleman from Florida,

Mr. HALEY. That is I.he‘;law now, is it
not if it were enforced?

WRIGHT. I will rcspond to the
gentlemfm that there is m_‘ the law a
slipulalion that anyone striking against
the Government may be requlyed to for-
feit his rights of employment, but it is
my impression that present law does not
make this forfeiture mandatory,

Mr, HHALLEY. I thank the [,,elgt]emm

Mr, WRIGHT, Quite obviously, many
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falrness Lo the partics. To thls end ihe
Board s specifically authorized (but with-
out Hmltatlon) to adopt rules which provide
for—

“(§) the advance submlssion of written
dlrect testimony;

“(11) the conduct of prechearing confer-
.ences Lo deflne issues, and for other pur-
poscs to Insure orderly nnd expeditious pro-
cecdings;

L *"(ii1) diecovery both from the Postal Serv-
ice and the partles to the procecdings;

(1v) lmitation of testimony; and

(v) the conduck of entire procecdings olf
the record with the consent of ihe partles.

“(e) The Chairman shall have the ad=
ministrative responsibility for assigning the
business of the Board to the various Board
members and to members of the stafl. The
Board members may conduct proceedings or
otherwlse exercise their functions singly or
en bane as the Chairman, after consultation
with the other commissioners, shall deter-
mine. All final acts of the Rate Board shall
be by a majority vote thercof.

“(f) The provisions of title 5 concerning
hearing examiners shnall apply to Board
members and to the dutles of the Commis-
sion and the Civil Service Commission with
respect to Board members except as incon-
sistent with this chapter.

4§ 1252, Proposed changes
classifications

“(a) Except as provided in subsection (e)
of this section, the Postal Service shall give
general notice of proposed change in rates,
charges, fees, the classifieation of mail mat-
ter or mail users, and the postal rate struc-
ture or design by publishing its proposals
therefor in the Federal Register not less
than thirty days prior to the date on which
it is proposed to adopt such changes. It
shall also file the proposed changes with
the Rate Board in such form and manner
as the Board may prescribe. The notice pub-
lished in the Federal Register shall state
briefly—

‘(1) the proposed change;

“(2) the reasons therefor;

“(3) the earliest dnte on which the Postal
Service proposes to adopt the change;

“(4) that interested parties may flle ob-
jections thereto or a request for a hearing
thereon with the commissioners within thir-
1ty days after the date of publication of the
notice In the Federal Register or such longer
period as the notice may prescribe; and

“(5) the place and manner whici the
Board has fixed for filings with it.

“(b) If no party at interest files a timely
objection to a proposed change or a request
for & hearing thereon, the Board shall for-
ward the proposed change to the Commission
on Postal Rates and Revemies without opin-
ion unless the presidentiallylappointed Com-
missioners request to the contrary.

“(c) The provisions of this chapter do not
apply to changes in the fees:or rates of ex-
change for international morey orders and
simtinr Instruments or to changes in inter-
national postal rates adopted, pursuant to
seclion 405 of this title. Y
“§ 1263, Proceedings and recommended dect-

slons by Postal Rate Bonrd

“(a) Pursuant to sectlons 656 ‘and 557 of
tile 5, thie Rate Doard shall conduct publie
hearings In all eases nstituted under seclion
1252(n) of this title In which a parly at in-
terest files timely notice with the Rule Bonrd
ithat he deslres Lo be heard,

“(b) The Bonrd shall complle a record
conslsting of::

(1) the proposed change and supporting
material submitled by the Postal Service;

“(3) the oral testimony, if any, on behilf
of 1he Poslnl Bervice, and by or on hehalf of
any parly nt Interest;

“(83) the wrllten submission, if any, on

in rates and

CONGRESSIONAL RECORD — HOUSE

hehalf of {he Poslal Scrvice and by or on
bebalf of any party ni Interest; and

“(4) such other materinl ns the Board

embers deem npproprinte.

i {p) Afler conslderation of the record, the
Hoard shall render an initinl decislon to the
p]‘:psidentinlly appointed Commissioners stat-
inz whether 1 the opinlon of the Rate Board
the, proposed change conforms 1o the rate
policies and other provisions of this title and
glving ils reasons therefor.

“(d) In the event the Board does not com-
pletetlts proceedings within ninety days afler
ithe ngtlce of proupoesed changes is filed with
it, or in the cvent that judicial proceedings
are Initituted under sectlon 1257 of this
title, the Postanl Service upon thirty days’
notice ip the Federal IRepglster may put a
proposed: change into effect temporarily. The
interim dhanges will be effective for a period
of not loliger than thirty days after the Rate
Board has rendered its initial decisiomn to
the presidentially appointed Commissioners
and the period the change may be berfore
Congress pursuant to section 1254 of this
title.

"'§ 1254. Final decisions

“(a) The' presidentially appointed Com-
missioners, acting on behalf of the Postal
Service, shall. make and publish in the Fed-
eral Register a final decision on the proposed
change in light of the recommencded decision
of the Rate Board and the record of the pro-
ceedings. They may reject the proposed
change or they may adopt 1t—

“(1) as published in the Federal Register
pursuant to section 1252 of this title; or

“(2) as proposed in the recommended de-
cision of the Ra)c-,e Board; or

“(3) with such modifications as they find
are supported by the record of the proceed-
ings. i

“(h) The Commijssion, except as to changes
enumerated in subsection (m) of thls sec-
tion, shall travnsrni%l {0 the Congréss the final
decision adopting & change in any proceed-
ing instituted pursuant to section 1252 (a)
of this title. The Commission shall transmit
the decision to both‘!Houses of the Congress
on the same day and to each House while
it is in session and $hall transmit with the
final decision the redommended decision of
the Rate Board together with the record of
the proceedings, '

“(c) The change contained in a final decl-
sion transmitted to the Congress pursuant to
subsection (b) of thisisection shall become
final at the end of the first period of ninety
calendar days of conul‘uous sesslon of the
Congress after the da.l;cion which the deci-

sion is transmitted unleds, between the date
of transmittal and the end of the ninety-day
perlod, either House adojits a resolution dis-
approving the change. The continulty of a
session is broken only by fin adjournment of
the Congress sine die, and the days on which
either House 1s not In sesdion because of an
adjournment of more ihan three days to a
day certain are excluded i1 the computation
of the ninety-day period.
“(d) Subscclions (e)-(k
are enacled by Congress—
“(1) as an execrcise of fhe rulemaking
power of the Senate and thé House of Rep-
resentatives, respectively, angl as such they
are deemed a part of the rules of each House,
respectively, but applienble omly with respeet
10 the procedure Lo he lollm'.'t-.i in the House

of thils section

gection; and they supersede other rules only
1o the extent Llhat they arel inconsistent
iherewlth; and '

“(2) with full recognition of the constitu-
tional right of elther llouse to ‘ehange the
rules (50 fur as relating to the prucedure of
that louse) nt any time, in the snme nuan-
ner, and Lo the same extent as In the case
of any other rule of that Jlouse.

“(e) If the commitlee Lo which a resolu-

in ihe case of resolullons destribed by this '
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tion wlth respect to a recommendatlon has

\ been referred has not reported i, al the end
| of thirty calendar days after Hs Introduction,
‘Jt 1 In order {o move elther io discharge
ithe commiltee from further consideration of
fthe resolution or to discharge the commit-
Wee from further conslderatlon of any other
resoluiton with respect fo vhe same recom-
Dendation whieh has been referred to the

dommittee.

L (f) A motlon 1o discharge may be mnde
ohly by an Individual favoring the resolution,

1ghly privileged (except that I may not

bemade after the committee has reported o

res?hll.ion with respect to the same recom-

mefdation), and decbhate therzon shall he
limjled to not more than one hour, 1o bhe
dlvid\ed equally between those favoring and
those opposing the resolution. An amend-
ment' to the motion is not In order. and it
is notin order Lo move to reconsider the vote
by which the motion is agreed to or disagreed
to. .

“(g) If the motion to discharge is agreed
to, or disagreed to, the motion may not be
renewed,' nor may another motion to dis-
charge the committee be made with respect
to any other resolutlon with respect to the
same recommendation.

“(h) When thc committee has reported, or
has been discharged from further consider-
ation of, a resolution with respect to a rec-
ommendation, 1% is at any time thereafter in
order (even tljough a previous motion to the
same effect has been disagreed to) to move
to proceed to the consideration of the resolu~
tion. The motion is highly privileged and is
not debatable. An amendment {o the motion
is not in order, and it is not in order to move
to reconsider theivote by which the motion
is agreed to or dlsagreed to.

_ ‘(1) Debate on the resolution shall be lim-
ited to not more than four hours, which shall
be divided equally between those favoring
and those opposing the resolution. A motion
further to limit debate 1s not debatable. An
amendment to, or motion to recormmit, the
resolution is not in order, and it is not in
order to move 1o reconsider the vote by which
the resolution Is agreed to or disagreed to.

“(]) Motions to postpone, made with re-
spect to the discharge from committee, or
the consideration of, a regolution with re-
spect to a recommendation; and motions to
proceed to the consideration of other busi-
ness, shall be decided without debate.

(k) Appeals from the detisions of the
Chair relating to the application of the rules
of the Senate or the House of, Represenia-
tives, as the case may be, to the procedure
relating to a resolution with respect to a
recommendation shall be decided without
debate.

“(1) The final decision may inchide a pro-
vision that ihe change shall becorhe effec-
tive at a time later than ithe date oh which
the decislon becomes final pursuanu\to the
foregolng provisions of this section.

‘‘(m) Rate changes required by seetion
1202(c) of this title and rate changes for
such special services as the Postal Service
may provide, including special delivery, ¢ol-
lect on delivery, insurance, registered und cer-
tified mail, return receipts, stamped enve-
lopes, and box renls, and slmilar special or
nonpostal services shall become final as no-
vided in the finual decision of the IPostal Seryv-
ice Mrereeardance it subsections () anbd
(1) of this seciion, 2

1256b. Service changes

“(a) Excepl ns provided in subsection (d)

of this sccllon the Commlusion shall give

public notlice of a proposed chahge in the
type, gquality, terms, or condLions ol any serv-
fees provided by the 1'osbitl Service which
substintinlly altects a postal service provided
to users on a natlonwide or nearly nution-
wide buasis and which daes not Imvolve a
proposed change subject to sections 1252
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1264 of this title. Publlc notlce shall be
glven hy publishing a notlce of the proposed
change in the Iederal Reglster. The notlce
shall slate brlefly-—

‘(1) the proposed change;

"“(2) the reasons therefor;

*'(3) the earllest date on which lhe Postal
Service proposes to adopt the change;

'(4) that Intcrested partics may partle-
ipate In the procredlngs Lhirough subimlssion
for wrltlen material to the Rate Board with
opportunlty for oral presentation as the Rate
Board may determine; and

"(6) the iime, place, and manuer which
the Rate Board has fixed for submissions
to 1t.

“(b) Ixcept ag otherwlse provided In this
seciion, proposals for service changes shall
be considered as proposed rules and the
Rate Doard shall be consldered ‘Che agency’
for purposes of scctions 551-559 of title b.
The Board shall complle a record consisting
of—

“(1) the proposed change and supporting
material subinitted by the Postal Service;

“(2) the oral testimony, if any, on behalf
of the Postal Service, and by or on behall
of any party at interest;

“(3) the written submlssions, if any, on
behalf of the Postal Service, and by or on
behalf of any party at interest; and

““(4) such other material as the Postal
Service deems appropriate.

“(c) After consideration of the record, the
Rate Board shall render an initial decision
as to whether the proposed change, either
in its original form or in a modified form,
is consistent with the policies of this title.
The initlal decision shall become the final
decision of the Postal Service umnless within
such time as the Commission establishes by
general rule, the presidentially appointed
Commissioners modify the tentative decision
in the light of record or revoke the proposal.

*(d) Whenever the Postal Service proposes
a change in the type, quality, terms, or con-
ditiong of service which substantially and
adversely affects the users of such service
but on less than a nationwide or nearly na-
tionwide basis, the Postal Service shall—

“(1) comply with the provisions of sub-
sections (a) through (c) of this section; or

“(ii) comply with rules, regulations, or
procedures estabilshed pursuant to subsec-
tions (a) through (c) of this section which
shall include the publication of a notice de-
signed to inform the aflected users of the
proposed changes and the opportunity for
such users to present their objections,

‘“(e) Whenever the Postal Service finds
that an emergency exists which does not per-
mit sufficlent time for the procedures pre-
scribed in subsections (a) through (d) of
this section, the Postal Service contempor-
aneously with, or subscquent to, publication
in the Fecderal Rcegister of the notlce of a
proposcd change, may adopt and publish in
the Tederal Register a temporary change
which shall become elfcctive upon publica-
tion in the IFederal Regisler or such later
date as may be prescribed therein, A change
adopted In accordance with thils subsection
shall remain in effect untll proceedings pur-
suant o subscction (a) through (d) of this
sectlon have heen completed, or for such
shorter perlod as the Poslal Service may ﬂx.&
''§ R256. Rale and service complainty ~—

“Integested partles who helieve the Postlal
Scrvjcclz\chnrging rales which do not con-
form Lo ke polleles set out in thlg title or
who belleyveMhat they are not recelving postal
scrvlee in acwmprdance wllth the policles of
this title mnyNModge o complaing wilh lhe
Rate Bourd in suegh Jorm and In such manner
s the Bonrd may présgribe. The Board mmay in
its dlscretlon hold helsligs on sueh com-
plaint, If, afler such henrfhgs, the Board de-
iermines the complaint to ustified, 1t
shall, if a malter covered by sccr 252
of {hls chapter is involved, recommend Lo
the Commlssion Lhat Lthe Poslal Service pro=-
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pose an approprlate change, The Postal Serv-
Ice shall propose such n change and such
change shall proceed ag If proposed Initlally
by the Commlsgton, If a matter not cov-
ercd by scctlon 1252 of thils chapter is In-
volved, and the Rate Bosard members afler
hearing find the complaini to be justlfied,
they shall render & publle report thereon o
the presldentlally appointed Commissloners,
who shall take such actlon as they deem ap-
propriate.

“§ 1257, Judiclal review

“(a) Any final dectslon of the Postal Serv-
Ice pursuant to sectlon 1254 or 1255 of thls
iitle and any final declsion of tlwe Rate Doard
pursuant to section 1256 of this title shall be
subject to judiclal review. Review shall be In
the manner prescribed in chapler 7 of title 5
and chapter 158 and scctlon 2112 of tltle 28
cxcept as otherwisc provided in this scctlon.
Suclh review shall be confined to holding un-
lawful and sctting aslde a final declsion
vhich the petitloner has shown to bhe—

“(l) contrary to constitutional right,
power, privilege, or immunlty;

“(ii) in excess of statutory jurisdiction,
authority, or limitations; or

“(iil) without observance of procedure re-

quired by law or by the rules promulzated
by the commissioners pursuant 1o this chap-
ter.
The court shall not consider any objection
which was not urged in the proceedings of
the Postal Service unless there were reason-
able grounds for failure to do so.

“(b) Review may be had only by a party
to the proceedings who has—

(1) participated In the proceedings in ac-
cordance with section 1253 of this title;

*(ii) participated in the proceedings in ac-
cordance with section 1255(a)(4) of this
title; or

“(ili) filed a complaint pursuant to section.
1256 of this title,

*“(e) Petitions for review shall be filed
within fifteen days after the publication of
notice of the final decision. After the expira-
tion of said fifteen days, a petition may be
filed only by leave of court upon a showing
of reasonable cause for failure to file such

etition. The action shall be against the
Postal Service and not agalnst the United
States.

“(d) Upon the filing of a petition for review
of a final decision under section 1254(a) of
this title, the Commission shall not transmit
to the Congress Its final decision pursuant to
section 1254(b) wuntil judicial proceedings
under this sectlon are completed. All judicial
proceedings shall be made preferred causes
and shall be cxpedited in every way.

“(e) Temporary changes under section
1253(d) and emergency changes under sec-
tion 1255(e) of this title may not be affccted
in any way by a court. The thirty-day period
after the Board's initial decision referred to
in section 1253 shall be extended to include
ihe entire period of judicial proceedlngs un~
der this section, TFinal decisions under sec-
tion 1255 of this Litle may not be stayed by
any court pending review,

“(f) Ixcept as provided under section
1251(d) (1) of ihis title, no court shall have
Jurisdictlon to review a final decislon made
by the Postal Servlce pursuant to this chap-
ter In any manner olher than as provided in
ihis scclion,

“Chapler 14 —PRIVATE CARRIAGE O

LETTERS
“'Sec.
‘1401,
1402,
1403,
1404,

Letlers earrled out of the mall,
Iforelygn letiers out of the mall,
Scarches authorized.
Selzing and detaining letters,
“1405. Searching vessels for letlers,
“1406. Disposilion of seized madl,
“§ 1401, Iellers carried out of the muil
“(n) A letler may be’ carrled out of the
mails when-—
(1) it 19 enclosed In an envelope;

June 17, 1970

"(2) the amount of postrge which would
have been charged on the letter If 14 had
heen sent by mall Is pald by stamps, or post-
age meler sbamps, on the euvelope;

(3) the envelope is properly addressed;

“(-1) the envelope 1s so senled that the let-
ter cannot be tnken from 1t without defacing
the envelope;

“(5) nny stamps on the envelope are can-
celed In Ink by the sender; and

‘“(6) ihe date of Lthe letter, or its trans-
mlsston or recelpt by the carrier 1s endorsed
on the envelope in ink,

“(b) The Postal Servlce may suspend the
operation of any part of this scction upon
any mail route where the publle interest re-
qulres the suspension.

“§ 1402. Foreign letters out of the matll

“(a) Except as provided in section 1401 of
this title the masler of a vessel departing
from the United States for foreign ports may
not reccive on board or transporl any leiter
which originated in the United States that—

(1) has not been regularly received fromn
& Unlited States post office; or

“(2) does not relate to the cargo of the
vessel,

“(b) The officer of the port empowered to
grant clearances shall require from the mas-
ter of such a vessel, as a condition of clear-
ance, an oath that he does not have under
his care or control, and will not recelve or
transport, any letter contrary to the provi-
siong of this section,

“(¢) Except as provided in section 1699 of
title 18, the master of a vessel arriving at a
port of the United States carrying letters
not regularly in the malils shall deposit therm
in the post office at the port of arrival,

*'§ 1403. Searches authorized

““The Postmaster General, by letter of au-
thority over his signature, may authorize
any postal inspector or other cfficer of the
Postal Service to make searches for mailable
matter transported in violation of law, When
the authorized oflicer has reason to believe
the mailable matter transported contrary to
law may be found therein, he may open and
search any—

“(1) vehicle passing, or having lately
passed, Irom a place at which there is 2 post
office of the Unlted States;

“(2) article being, or having lately been,
in the vehicle;

“(3) store or office, other than a dwelling
house, used or occupied by a common carrier
or transportation company, in which an ar-
ticle may be contained,

‘“§ 1404. Seizing and detaining letters

“A postal inspector, customs officer, or
Uniled States marshal or his deputy, may
scize at any tlme letters and bags, packets
or parcels containing letters which are being
catried contrary to law on board any vesscl
or on any post road. The officer who makes
the sclzure shall convey the artlcles seized
to Lthe nearest post office; or by direction of
the Postal Service or the Secretary of the
Treasury, he may detain them vntil two
months after the flnal dctermination of all
sults and proccedings which may be brought
within six months afler the scizure against
any person for sending or earrying the letters,
‘‘§ 1405, Searching vessels for letiers

“A postal Inspector when instructed by
the Postal Service to make exaniinations and
selzures and any customs oflicer without spe-
clal Instructlons shall search vessels for let-
ters which may be on hoard, or whlich may
have heen conveyed contrary to law,

*§ 1400. Dispositlon of selzed mall

“Livery package or purcel seized by a postal
Inspectlor, customs olicer, or Unlied States
marshal or hls deputles, 1n whlch o lclter Is
unlawfully concealed, £hall be forfelled Lo
the Uniled States. The same proceedings muy
be used Lo enforee forfeltures ns are aulhor-
ized In respeet Lo goods, wares, and mer-
chnndize forfetied for violution of the rev-
enue luws. Laws for the henefit and protec-
tlon of cusloms oflicers making selzures tor
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